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came in the guise of a generalized Protestantism. Was this, then, an important
change from teaching the tenets of a particular sect? From a somewhat different
perspective, efforts to cultivate a political and constitutional mind-set at the
national university might be akin to making a religion of the Constitution with
all the particularity of sectarianism.

Civil Religion and Constitutional Education

Madison’s insistence on a professor “orthodox” in politics was rooted in an
understanding that would place education beyond party. This is perhaps curi-
ous insofar as an “orthodox” understanding would seem to be situated within
a particular party, much as Yale once insisted on “orthodox” ministers. Yet
Madison, like most of the Founders who wanted to establish a national uni-
versity, considered certain political and constitutional understandings as foun-
dational to republicanism. Certain presuppositions and understandings were
encoded in the very nature of the polity and, as such, would be agreed on
in a manner that was beyond party (or sect). The national university curricu-
lum – and particularly those aspects of it relating to the principles of govern-
ment – was part of this understanding of politics beyond party. The curriculum
designed for the university – like the essence of the university project itself –
was a way to sustain the constitutional order in a nonpartisan and nonsectar-
ian fashion. This was, to again borrow Richard Hofstadter’s phrase, part of a
“Constitution-against-Parties,”122 which we could also frame as a constitution
against establishment. Of course, these political thinkers and actors recog-
nized that education was, in a foundational sense, deeply political, as many
such thinkers insisted that “all aspects of life had to be republicanized.”123 The
“battle of the books” is about defining features of the polity. As we have repeat-
edly seen, education was to be refashioned to accord with the understandings
of the new constitutional order. At the level of the polity, politics would frame
education. But within the polity, education was understood to be beyond the
particulars of party or sect – or at least so it was hoped.

Pondering this feature of constitutional design, thinkers from Rousseau for-
ward have long wondered, in support and criticism, if modern constitutional-
ism, not unlike its ancient counterpart, inevitably creates a civil religion.124 The
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American Constitution has often been drawn on as a touchstone of American
political faith: the equivalent of America’s sacred scripture that provides the
basis of our civil religion.125 Looking back on the Constitution from 1830,
Madison wrote, “As the people of the United States enjoy the great merit of
having established a system of Government on the basis of human rights, and
of giving to it a form without example . . . they owe to themselves, to their pos-
terity, and to the world, a preservation of the system in its purity, its symmetry,
and its authenticity.” Madison even called on the people to act in “sacred
regard” to maintain the Constitution’s boundaries.126 Madison, as we have
seen, viewed the constitution as an imperfect document in much need of sup-
port. Yet, at times, his thinking lent itself to the language of civic faith.127

Constitutional principles may become articles of faith to unite (and truly cre-
ate) the polity. Or, more aptly, insofar as a constitution seeks to structure and
frame political life, it seeks to create its own world.

Constitutionalism, like religion, is rooted in a “world-view” with its own
set of principles and values; it puts forward, and rests on, understandings that
all individuals are created equal, entitled to rights, and create government for
specific ends, which frames how we understand religion, culture, the family, and
other features of civil life. More recent constitutions – Germany’s Basic Law
or the South African Constitution – have made explicit foundational principles
and moral obligations to which state and society alike must ascribe.128 This
has led Ran Hirschl to argue that “the similarities between constitutional law
and religion law may suggest that constitutionalism and religion often fail to
get along well with each other not because they are so different . . . but because
they are so similar.”129 There are, of course, important differences – most
notably, in the American case, that the state cannot coerce faith. Furthermore,
the cultivation of civic attachment does not have to take the form it did in the
wake of the French Revolution, where “civil religion included such ceremonies
as the ‘Festival of the Goddess Reason’” as well as the “adoration of French
revolutionary ‘martyrs’ instead of Catholic saints.”130

Yet, two hundred years after America’s revolution, even admirers of the
Founders would have to confess that admiration at times comes uncom-
fortably close to deification. There are also many of the accoutrements of
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“civil religion,” and having the Constitution on your side in American politics
is probably more valuable than having god on your side.131 We can hardly
blame the Founders for how posterity has treated them. Yet we can ask if
the constitutional order they set in motion, and the political education they
wanted to establish, would necessarily tend to such forms of civil religion? To
be sure, acceptance of the “American creed” is not compelled in the manner
that acceptance of the Thirty-Nine Articles of Faith once was. There is also a
world of difference between a system that attempts to frame how we see the
world (or at least a significant part of it) by teaching and example and a system
that turns to coercion to enforce orthodoxy.132 And while I would suggest that
civil religion is not essential to the constitutional order, we might still wonder
if a mild form of it is inevitable. Hirschl’s comparison thus nevertheless raises
interesting questions that I take up more fully in Chapter 6. Citizens may not
have to accept constitutional principles, let alone an architectonic view framed
by the Constitution, but enough citizens must act on constitutional understand-
ings for the polity to take shape – understandings like religious liberty and the
separation of theological from political authority.

This realization is what led Madison to insist on an orthodox professor
of politics. As the Board of Visitors for the University of Virginia reported,
“it is the duty of this Board to the Government under which it lives and
especially to that of which this University is the immediate creation, to pay
especial attention to the principles of government which shall be inculcated
therein, and to provide that none shall be inculcated which are incompatible
with those on which the constitutions of this State and the United States were
genuinely based, in the common opinion.”133 Whereas the board as a whole,
and Jefferson in particular, thought that freedom of mind would benefit the
republic, when it came to the teaching of government and politics, this was
less clearly so. Jefferson even went so far as to list appropriate texts to be
taught – something that was not done in any other subject. The central list
of texts – expanded and refined a bit by Madison – included Locke’s Essay
Concerning the True Original Extent and End of Civil Government, Sidney’s
Discourses on Government, the Declaration of Independence, The Federalist,
the Virginia Resolutions and the Alien and Sedition Acts, and Washington’s
Farwell Address.134
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This was an education for statesmen and future civic leaders in the philos-
ophy, principles, and practice of American constitutionalism. One question is
whether this curriculum speaks to the whole of American constitutionalism.
Jefferson’s First Inaugural, as I noted in a previous chapter, seemed to take
some form of disagreement within the contours of American constitutionalism
as a healthy thing. We are “all republicans, we are all federalists” suggested a
shared commitment to a core foundation or identity under the Constitution,
even if it also pointed to “conflict within consensus.”135 Would the curriculum
extend to Federalists, or was it to be a Republican understanding of Amer-
ican constitutionalism? The inclusion of The Federalist and of Washington’s
Farwell Address suggests a wider view. Yet the inclusion or exclusion of texts
opens up the possibility that the curriculum might be manipulated for partisan
ends. And what of understandings of politics that are at odds with American
constitutionalism?136

The Pangles contrast James Wilson’s efforts at the University of Pennsylvania
with Jefferson’s at Virginia in an illuminating manner. Wilson, a signer of the
Declaration and Constitution and supporter of the national university, offered
a lecture course inaugurating the law school at the College of Philadelphia and
spoke about the curriculum necessary to educate American civic leaders. Like
Jefferson, Wilson sought to school future civic leaders in a distinctly Ameri-
can understanding of law and politics, which, also like Jefferson, he viewed
largely in Lockean terms.137 As one of the first justices on the Supreme Court,
Wilson would in fact draw on Locke’s understanding of sovereignty to explain
in Chisholm v. Georgia that the language of sovereignty itself – and state
sovereignty in particular – was ill suited to American constitutionalism.138

Though a Federalist, Wilson was working off of shared political understand-
ings with Jefferson. Yet Wilson was more open to disagreement; indeed, he
sought to teach it. Wilson placed Locke at the core of a republican curricu-
lum, but he also included Locke’s critics, including those who wrote before
Locke.139 As Wilson argued, “the cause of liberty” and “the cause of ‘the rights
of men’ require that ‘in a subject essential to that cause and to those rights,
errour should be exposed, in order to be avoided.’”140 Wilson’s argument,
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not unlike Locke’s in the Conduct, anticipates the sort of liberal argument for
freedom of mind made by John Stuart Mill in On Liberty and that Jefferson
often made.141 This suggests the possibility that the curriculum of American
colleges, while attempting to foster a mind-set rooted in the particulars of
the American constitutional order, should also include material that is critical
of, and possibly hostile to, that very order.142 And yet we should not mis-
take this for what has come to be understood as neutrality regarding political
principles.

Constitutional Development and Education

Cultivating the Constitution’s moral and political principles was central to
the educative mission of these thinkers and statesmen. This was part of an
overarching whole that had its roots in what has been called the “democrati-
zation of mind.”143 The curriculum would reflect a more open and, in time,
more democratic society based on the individual exercising, in John Locke’s
terms, “the freedom of his reason and understanding.”144 Anticipating the
profound reforms to come in education based on profound changes in poli-
tics, this understanding was rooted in liberal and democratic principles. It was
democratic because the capacity to exercise one’s understanding and reasoning
was universal: it was the product of acquired habit more than natural faculty
and belonged to the day laborer as much as to the cultivated gentleman.145 It
was liberal in that it sought to cultivate independent and individual judgment,
which required a broad openness of mind; it also required individuals to be
probing of their own opinions as well as tolerant of others’ opinions.146 The
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